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Our ref.: [2017] HKIEA 2
Mr. Rimsky Yuen, SC, P,
Secretary for Justice
5/F, Main Wing,
Justice Place, 18 Lower Albert Road,
Central, Hong Kong.

17% May 2017

Dear Secretary,

Re : Miscarriage of Justice — Defendant Leung Hong 22fE (HCMA 398/2016)
ss. 16(1)(a), 55(1)(b) and 55(3)(b) Estate Agents Ordinance Cap. 511

1. It has come to our notice that Mr. Leung has been convicted of the captioned
offence, and that his appeal against conviction has been dismissed. He was
accused of carrying out estate agency work as a salesperson without a licence
in marketing the estate called Hi#% 1I/Century Link II which is a first-sale
development and therefore should be regulated under the Residential
Properties (First-hand Sales) Ordinance Cap. 621, not the Estate Agents
Ordinance, Cap. 511 (‘EAQ”). There is no requirement under Cap. 621 to

obtain a licence to do marketing for first-sale. His conviction was unlawful.

2. Mr. Leung is not our member and we have not had any communication with
him. We write with a view to righting a miscarriage of justice. We state below

the reasons why we think Mr. Leung was unlawfully convicted.

A. The scope of the EAO

3. The EAO was enacted in 1997 and in the main came into force on 1*! January
1999. A licence (estate agent or salesperson) is required to carry out estate

agency work from that day. Estate agency work means :

... Subject to subsection (3), means any work done in the course of business
for a client—

(a) being work done in relation to the introduction to the client of a
third person who wishes to acquire or dispose of a property, or to the
negotiation for the acquisition or disposition of a property by the client,
OF...
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4. The Estate Agents Practice (General Duties & Hong Kong Residential
Properties) Regulation (‘PR’) came into force on 1% November 1999 to
regulate the sale of residential properties, mainly through prescribing the use
of standard estate agency agreements (Forms 3 - 6) and mandating disclosure

of material property information through the Property Information Form
(Forms 1 - 2).

5. It was recognized at the very early stage that first-hand sales need be regulated
different from second-hand sales, and so first-sale vendors/developers are

treated differently from vendors of second-hand sales (PR section 7).

B. The Steering Committee

6. Due to public outcry over rampant and persistent abuse by unscrupulous
developers, the Steering Committee on Regulation of Sale of First-hand
Residential Properties by Legislation (‘the Committee’) was set up in 2010 to

study and propose solutions to the problem.

7. Itreleased its report in November 2011 (‘the Report®), and the following are

the key recommendations in so far as they relate to the issue at hand :

(1) A new and dedicated enforcement agency is to be established to regulate
first-hand sales (para. 15.1), instead of enlarging the jurisdiction of the
Estate Agents Authority (‘EAA’) (para. 2.9 — 2.11);

(i)  The key functions of the new agency are to handle complaints,

undertake investigation and issue practice guidelines etc. (para. 15.2)

(iii)  The regulatory regime is not premised on a licensing system, and is to
be fully funded by Government (para. 15.6);

(iv)  The new enforcement agency is to come under the Transport and
Housing Bureau, with a view to transforming it into a statutory body at

an appropriate time (para. 15.7).

(C) Residential Properties (First-hand Sales) Ordinance Cap. 621
8. Following a period of consultation, Cap. 621 was enacted and came into force

in 2013. Its long title reads :













(Annexes A-D omitted)



